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MIXING LasS OF SWITZERLAND? 


By Feul ii. Tyler? 


PREFATORY nots 


. Inis paper presents one of a series of digests of foreign mining legisla- 
tion and court decisions “ that is being prepared in advance of a general report 
Telative to the rights of American citizens to explore for minerals and to om 
and operate mines in various foreign countries. This interpretation of the 
laws of Syitzerland has teen prepared from the best information available in 
fasuin-ton, but is released subject to correction and amplification, if 
Recessery;, by the proper american divlomatic and consuler officers, to whom it 
1s being referred througn the courtesy of tiie Department of State. 


stitzerland is a small country in which little mining is done, yet it has 

2 voluminous body of mining legislation. Tere are two salt-mining districts 
in Switzerland ; that at Bex, Canton of Vaud, belongs to tne Canton but the 
cenosit is worked by a private company; and those at Schweizerhalle, Rueinfelden 
end 2yburg are worked by a joint stock company formed by the Cantons interested. 
Tron ore is mined at Gonzen, Canton of St. Gallen, and large beds of gypsum are 
a minly for domestic consunntion.* In general, hovever, although many. 
pa of minerals are said to have been found in Switzerland, mining operations 
: edaaedd ena relatively unimportant. ven during the world war only about 
are. Persons vere emoloyed in mining establisiments and most of these were in 
sere a Stone quarries. On tie otiier hand, the republic comprises 22 

Federal’ of vhich 3 are divided, maxing 25 units, and in the absence of general 
eee legislation, eaci. of these units virtually has its own distinct mining 
aad ie these circumstances, it is obviously inadvisable to review tie 7. 
ne ““S of Sritzerland in the same detail as tnose of other countries wiich 
ae for oc bested in t..is series. For the lavs of individual Cantons, as well 
oe : “Ore compreuensive summery of the Swiss legislation as a wnole, the 

a S Teferred to a recent (erman pvblication.” hany of the statements in 
Of tie Se paper can be traced to tLis source, Actmowledgment is also made 

rief analysis publisued by anotuer Geruan authority.’ 


~. 


l 7. : 
© Eureov of ines will welcome revrinting of tiiis article, provided the 


sowing footnote acxnorledgment is used: "Reprinted from J. S. Bureau 
2 Cy Benes Information Circular 6684." 
a, Bie Ste einer rare wetels and nonmetals division, U. S. Bureau of mines. 
* Jones ‘tesman's Year-Eook, London, 1927, p. 1323. 
_ of a ke, liineral production of the world, 1924-1¢29: Mineral Resources 
* Baue, © United States, 1930, pt. 1., U. S. Bureau of ivines, 1932, p. $44. 
» Kerl Ernst, Staat und Bergbau-Berechtigung in der Schweiz; Essen, 


. ls 

§ tag b> 1S? op, | 

(6) lagy wile, Le droit minier des principaux etats civilises (French trans- 
©n from original German, by andre Eallot): Faris, 1930, 195 »p. 
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SiaTJS O. FEDERAL LEGISLaTIUN 


Tue intervretation of certain onases of the mining laws may ve clarified 
by referring to Feceral le:,islztion, but svcn legislation as it affects wining 
is quite ,eneral in aopvlication and reletes pvrincipall, to matters of mine 
aduwinistretion. Some o7 the labor legislation is national in chrracter, suci. 
as tne ¢enerel disability- insurance system unaer tne law of June 15, 1911, 
coverin:, sickness and accicent cases. State property (otmerless or unclaimed) 
is defined svecifically as Cantonal cowain, but tne Zurich Gesetzbuca (Sviss 
law boo: of Zarich) contains no clear definition as to public or private 
oroperty, tius leavin., it to tie Cantons to decide. Tie way remains open to 
enact a Federal ler, and tentative plans have been pronosed set various times 
to do so, but edministretion of matters pertaining to mining, as well as to 
hunting, fishing, anc even waiter porer, is still strictly Cantonal. 


For a more complete dicenssion of the relative besring of the national 
civil code on tue nining lays, reference may ve meade tu the discussion by 
Couchevin.” 


Ricuts of Americans 


Tue general treaty vetveen the United States and Sritzerland, concluced on 
November’ 20, 160, and vroclaimed on Tovember $, 1855, confers proad riguts uno 
the citizens of eituer country residing or sojourning in tne otiier's territory 
and contains a "most-f:voréd nation" clause. Both the ‘nitea States and 
‘Switzerland Lave signed the 2;,reement of tue washin:.ton convention of LoL 35. G7 
which tne vronerty rights of citizens of ‘each of tue contracting parties in 
patents, tredemerks, and trade names, etc., are protected in the otner covntry. 


roreign corporations must be recorded in. the Register of Comnerce wherever 
branch offices are miintained. Registration is made in the naue of the foreign 
corvoration, but there are restrictions upon names tat may be 80 registered. 
Proof imst be furnished tiuat the parent corporation has been created and. 
recognized by the State of its creation. Instead of a ranch, a foreign 
corporation may establish an agency under its own name.” 


ES TED nee 


7 Conrenepin, Lovis, Le droit t minier en Suisse dans ses "‘repports avec le code 
civil: Zurich, Edition Mercure, 1922, 157 pp. 

8 Escuer, Fenry, and Perret, Robert, Switzerland--Law Digest; Naartindal e- 
Habtell Lew Directory, vol. 2, Lav Digests, ee year New York, 1931, 
Oa. . (Paes not uumvered.). | | 
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BaSIC PRINCIPLES 


Tue Sriss cantonal mining laws are essentially.of the French type, al- 
though tiey are not moceled after the French law of 1810. German influences 
are lixerise evparent. at bern, for example, one finds the trivartite divi- 
sion of minerals as in the French law and in Valais the principle tnet the 
landormer must be compensated for setting un mining riznts.-- even. tuougi the 
surface ri;nts nominally do not extend to the subsoil. Generally the mining 
rignt follows the concession system and is liwited as to duration. Tue legal 
interpretation of tnese concessions, however, is quite uncertain; they are 
strongly impregnated wit. tie elements of public rigi.t or what in the United 
States is snown as tue rigut of eminent domain. where a special effort is 
made to stinmlate prospecting, as in tne Canton of Yaud, the German system of 
conferring mining rizkts uvon the discoverer exists. while the principle of 
"regality" or State ownersuip of minerals permeates the present-day law, in 
most sections there are certain Cantons wiierein minerals are not witndramm 
from tae possession of tie landowner and wnere, if the landorner wants to 
start nining, all he ras .to do is to obtain a State peruit and submit to 
59vermiental inspection. 


GHLERaL SUMMARY CF CawTUrAL Las 


accordin: to txe degree to wiich the State assunes title to the subsoil 
rights anc interests itselr generally in mining, the lavs of the various 
Cantons may be conveniently divided into three groups. 


lie first group will include those Cantons wherein governmental inter- 
vention in tiining is paramount. In saargau, Bern, Fribourg, St. Gallen, Luzern, 
ueacnatel, Tessin, Vaud, Basel-Land, Basel-Stadt, Zurici, Schaffhausen, 
Solotiurn, and Schvyz, tne Government defines minerals as belonging to the 
Stete ("regalian") end reserves for itself tne right eitner to ex:loit tiem 
for its own eccount. or to autiorize private parties to exploit them under con- 
cessions or leases from tre State. In two Cantons, Fribdourg and St. Gallen, 
worever, the proverty ovner ua; locate and exploit minerals found below tue 
surface of nis owm property, orovided the Government itself has not already | 
made otuer plans vita respect to suci devosits. In Fribourg, St. Gallen, Eern 
and Tessin, furthermore, tie »roperty ovner will be entitled to a yearly rental 
on his land wnuenever the exploitation of tue winerals is being done by the 
vovernnent or a. tiird party. Students of jurisprudence are left to svecnlate 
as to ruetuer suci rental constitutes merely ordinary damages and general com- 
vensation for surface privileges or whether it vartaxes also of the nature of 
Ginia; ro;alties. In St. Gallen, for eample, the amount of compensation is 
Soecifically croportioned eccording to tke quantity of mineral extracted. Ti-e 
"regalian! or Stete-ormed minerals,are defined in certain Cantons as t..ose 
Taica are more valuable. and in certain other Cantons (e.g. Bern) as tiuose 
Taich reqvire "technical mining knowledge" to produce. A possible legislative 
trend is indicated by the fact that in several Cantons the princivle of 
regality originally applied to only one or to minerals, suck as salt or coal, 
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and was not ezvended to cover all winerals until later. The rigiuts of a dis- 
coverer are definitely recognized in curich, “uere tue State is not empowered 
to work the devosit or to lease it to a third party unles¢e tie ciscoverer is 
unable or unwillin-: to exoloit ‘on “is own account. A somerhat similar situe- 
tion exists in Schwyz. In “essin, “éxvloitation permits may De grai:ted in 
ynerpetuity, but in ot:.er Cantons = tis gronp be concessions or leases are 
of limited duration. a: | | 

In the evse of concessions for locetion and exvloitation of minerals by 
others, the question iether a transfer is at all ~yossible, and under rhat 
stivuletions, is aren ov public legal decisions contzined in the mining 
lars or the law egulating, co.uces ene whenever ‘no otier Cefinite ralings 
are nents : : 


Iii tu.€ eeoud Group, comprising the Cantons Glarus, Valais, Geneve, and 

Zug, tuc property owner nes recourse to definite rigi:ts, tuichn vermit iim to 
convey or otherwise cisvose of nis ininerals subject oaly to minor restrictions. 
To do tuis, he wmst secure a governmental license in advance, but this is 
customarily granted as soon as tiie Government has convinced itself that from 
tne stananoint of the mining-insvection service (police) no objection snovla 
be advanced, and that tne public :elfare is safeguarded. Tue nolicy of State 
ownersuin of minerals in tne suvsoil continued in Glarus for over 309 years 
before it wes set asice oy tne Constitution of 1876, wnich snecifies thet "salt 
and forests * * * anc mining establishuents" are ct the disposal of the land-— 
omner, Likewise in ’alais the Cantonal Government fornuerly claimed title to 
all underground minerals, but since 1856 it no longer claims special rignts 

except to salt. -In ture otier tvo Cantons of this group tie interest of tue 
state ix confined to general supervision in tlie public interest. wining 
permits ere required, novever, and WAY eh denied in case the work eekeatens 
to place public security in jeovardy. 


The tuird group, comprising Cantons which have no reguler mining lezisla- 
tion, includes Graubunden, Uri, Unterwalden (Cbvalden and Widralden), Appenzell 
(aussemioden and Innerrhoden), and Thurgau.’ In these Cantons, mining is in 
fact practically nonexisteut at present, but legally it falls within tue scope 
of ‘the current civil lays, In Graubunden, Uri, and tie‘ two half Cantons com- 
prising Unterwalden, the principle of State ownership, or regality, of fiinerals 
was in force in former times. ‘In Obwalden (which, altLough politically united 
with Niurelden, has ‘seprrate lays) nev legislation was introduced into the 
Cantonal ‘Covncil with a view of readjudicating to Cantonal orvnership all mete1:s 
ores, salts, mineral oil, and coal. The bill failed to be passed, horever, te- 
cause of opposition from one of the local cowmunities (Klerns), where the 
autnorities had granted a orospecting concession on cornmnal land and’ hoped 

hat any royalties therefrom might be retained BOE, tae benefit of tire local 
conmunity ratner than of tre Canton, 


Unaer existing laws minerals. found on private land. belong to the landorne: 
and if "rithout owner" are subject to the Zurich Lar Book (ZGR) rules for one: 
less objects. Even in these Cantons, however, the rigiuts of the State to 
minerals can probably be asserted according to common-law principles, inasnmch 
ag it is customary in other Cantons. Only in Graubunden does the law clearly 
disclaim the right of the State to intervene in matters of minin:, titles or to 
clain ovnership (regality) of minerals in tne subsoil, 
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